
ARBITRJ\'rlON 

TIME TO 
INSTITUTIONALISE ARBITRATION 

PROFESSION 

I TRODUCTIO 

I
n any business transaction, 
there is a possibility ofdi pute 
arising due to expectations 
of parties not materialising 

or due to acts of omission or 
commission by either party or due 
to the misunderstanding of the terms 
and conditions of the contract. These 
disputes need to be resolved, in the 
first stage, in a spirit of give and take. 
However, when the parties take an 
unrelenting stand and wish to drag the 
other party to the court, there starts 
the beginning of travails - plethora 
of appeals, stay petitions, affidavits, 
counter-petitions, dates of hearing, 
adjournments, additional grounds, etc. 
etc. It is a long unwinding journey 
to seek resolution of a di spute. In 
the process, no one wins . Even the 
winner of a court battle is a big loser, 
in terms of money, time and energy. 

Instead of resorting to court 
route, an easy way is carved out as 
an alternate dispute resolution. It 
is better to appoint an independent 
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arbitrator with mutual consent of 
the parties and seek resolution of the 
dispute. Arbitration process is largely 
free from delays . It is cost effective 
and result-oriented . This is truly a 
great relief. 

Arbitration is ingrained in the 
history of Ind ia. Right from olden 
days, dispute resolution involved the 
process of arbitration . Successive 
Governments at the Centre have 
tried to frame legislations with the 
objective of raising the bar and make 
India an enviable destination for 
international commercial disputes, 
confirming to the best practices 
of other hubs of arbitrati ons, like 
Singapore, London, Pari , Stockholm 
and New York. This is certainly a 
laudable dream. All efforts should 
be made to make India a bub for 
International Arbitration. 

I DIAA I TER ATlO AL 
ARBITRATIO HUB:ADISTANT 
DREAM? 

The dream oflndia being a hub of 

international arbitration seems to have 
remained a distant dream. With each 
passing year, we eem to be nowhere 
near it. Some of our own leading 
businessmen, industrialists, business 
houses, find comfort in knocking at 
the door of Singapore or London for 
resolving their commercial di sputes. 
This shows the extent of trust deficit 
in the arbitral mechanism in India. 

WHAT ARE THE RE SO ? 

There have been changes, 
amendments and c larifi cation 
from time to time. Each pi ece of 
legislation or amendment has brought 
in its terrain further comp I ications 
and confusion . Compared to the 
1940 law (Arbitration Act, 1940), 
certainly the 1996 law ( Arbitration 
and Conciliation Act, I 996) was 
an improvement. However, what 
is intended and what is actually 
implemented are totally contrary. 
Therefore amendments were made 
to the 1996 Act in 2015 . As these 
amendments were found inadequate, 
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further amendments were brought in 
2019 with an intention to establish 
the Arbitration Council of India and 
insertion of Eighth Schedule to the 
Arbitration and Conciliation Act, 
1996. In the same year, the New 
Delhi International Arbitration Centre 
Act, 2019 was passed. Behind the 
creation of these two bodies i.e . 
Arbitration Council of India and the 
New Delhi International Arbitration 
Centre Act (proposed to be renamed 
as India International Arbitration 
Centre), there is a noble objective of 
inspiring confidence and credibility 
amongst the litigants of commercial 
disputes . However, there are still 
certain flaws in the system. The main 
reasons are: 

1. Presently, there is an overload 
of retired judges acting as 
arbitrators . 

ii. There is no statutory body 
acting as a regulator for 
systematic development 
and growth of arbitration 
profession . The two 
institutions , Arbitration 
Council of India and the New 
Delhi International Arbitration 
Centre, cannot be considered 
as regulators. 

111. There is random growth of 
arbitral institutions having 
their own set of rules and 
regulations without any over
sight by a statutory authority 
or regulator. 

1v. There is no requirement 
for continuing education 
programme (CEP) for updating 
of knowledge and skill of 
arbitrators. 

v. The responsibility for 
appointment for arbitrator is 
given to the Courts rather than 
to a statutory regulator. Courts 
are saddled with administrative 
work for appointment of 
arbitrator. 

v1. There is no monitoring 
mechanism for the 
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performance of arbitrators , 
nor is there any mechanism 
for disciplinary proceedings 
against the erring arbitrators. 

v11. There is no system of peer 
review for reviewing the 
performance of arbitrators 
for further improvement of 
the arbitrator 's competence 
and skill. 

viii . There is no provision for 
suspension, surrender, revival , 
tennination or expulsion of an 
arbitrator. 

ix. There is no provision for 
submission of information 
regarding arbitration 
assignments - date of 
commencement , date of 
completion, fee charged, etc. , 
on quarterly basis or annual 
basis to the arbitral institution 
or regulator. 

x. There is no prov1s1011 for 
recognition of arbitral 
institutions with certain laid 
down criteria. Any institution, 
on its own, acts as an arbitral 
institution without any 
recognition from any statutory 
body. 

x1. There is no syllabus prescribed 
for appearing in examinations 
before entering the arbitration 
profession. Arbitration is a 
specialised field of law. 

x11. Arbitrators are not registered 
with any statutory regulator, 
although they may be a 
member of an arbitral 
institution. 
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xiii . There is no mechanism to 
address grievances and conduct 
disciplinary proceedings 
against arbitrators. 

xiv. There are no provisions for 
taking action against an 
arbitral institution for failing 
in its duties. 

xv. There are no penal 
provisions for misconduct, 
misrepresentation and gross 
negligence on the part of 
arbitrator or against the 
functionaries of an arbitral 
institution. 

xvi . There is no Model Code of 
Conduct for arbitrators to 
follow. The fifth Schedule 
and Seventh Schedule to the 
Arbitration and Conciliation 
Act, 1996, do not measure 
up to a Model Code of 
Conduct. No importance is 
shown on certain parameters, 
like integrity, fairness , 
independence, professional 
competence , upholding 
confidentiality, attraction to 
being fleeced with gifts, travel, 
hotel accommodation, etc. 

xvii. Presently , there is 
no provision regarding 
qualification and experience of 
arbitrators. With the deletion 
of the Eighth Schedule to the 
Act, full freedom is available 
to the parties to appoint anyone 
as an arbitrator, so long as 
both the parties agree on one 
person. 

xviii. There are no Model Bye
laws for arbitral institutions. 
Presently, they are free to 
prepare their own bye-laws 
without any oversight by any 
statutory authority. 

xix . Arbitrators do not enjoy the 
same respect as members 
of other professions like 
doctors, architects, Chartered 
Accountants . The parties to 
dispute do not have full faith 
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in the system of arbitration . 
Arbitral awards are frequently 
challenged in the courts oflaw, 
leading to further litigation. 

xx. Frequ e nt c ha nges in th e 
arbitration law bas weakened 
party autonomy and weakened 
e nfo rceability of arbitra l 
awards. 

W YFORWARD 

The fl aws mentioned above provide 
a ground fo r bringing changes and 
ca rry in g o ut imp rove me nts in 
the system . Fo ll ow in g a re some 
suggestions. 

1. Presently, a ny lawyer o r a 
judge can be a ppo in ted as 
an a rbitra to r w ithout having 
sp ec ia li sed ex pos ure to 
subtl e nuances of arbi trati on. 
Although arbitration law is a 
subset of genera l law, it is by 
itse lf a di stinct fi e ld o f study 
a nd ex perti se. It requires 
di stinct skill sets. An arbitra l 
tribuna l sho uld cons ist of 
dom a in ex pe rt, law ex pe rt 
a nd finance expert, g iving a 
balanced view fo r reso lution 
of commercia l di sputes. 

2. A two-ti er sta tuto ry bo dy 
fo r regulat ion, development 
and growth of the arbitra tion 
p rofess io n is very mu c h 
required . F irs tl y, one body 
sho uld be appo in ted as a 
statutory authori ty to regulate 
a nd d eve lo p a rbit ra ti o n 
profess io n w ith c lea r 
aim s, object ives , ro le a nd 
respo nsi biliti e . Secondl y, 
th e re sho ul d be seco nd 
ti e r o rgani satio ns w ith due 
recog niti o n as " A rbi tra l 
Institutions". These a rbitra l 
insti tutions should se rve the 
ro le of fro ntline regulators 
for reg iste ring , moni to ring , 
di sc iplinin g it s m e mbe rs 
who act as arbitrators . These 
a rbi tra l inst ituti ons sho uld 
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remain under overall oversight 
of principal regulator. 

3. A mechanism needs to be put 
in pl ace so that a rbitrators 
h ave a res po ns ibility to 
update th e ir co mpetence, 
knowledge or skill and update 
the mselves on la tes t case 
laws on arbitration matte rs. 
There has to be a moni toring 
body and di sc iplinary body 
to m o nito r th e ir conduc t, 
perfo rmance and compli ance 
with the rules and regulations. 
T here has to be peer rev iew 
of the arbitra l awards passed 
by them so that they rea li se 
the ir mistak es and take steps 
to improve their perfo rmance 
in fu ture. Arbitrators should 
attend seminars webinars or 
workshops to earn a minimum 
number of CEP hours under 
C ontinuin g E du cat io n 
Prog ramme. It is essenti a l 
fo r maintenance, growth and 
development of arbi tration as 
a profess ion . 

4. A person hav ing the requi site 
experi ence and having passed 
an a rbitrat io n exa mination 
conducted by the regulator, 
should seek registration with 
the statutory regulator through 
the arbitral institution of which 
he is a member. Upon grant of 
registration, that person would 
be a fi t pe rson to act as an 
arbit rator in any commerc ial 
dispute. Each arbitrator should 
be registered with one arbitral 
institution. 

5. A person should be e ligib le 
to be a member of an arbitra l 
institution if he has passed an 
arbitration examination w ithin 
3 years preceding the date of 
making the application. The 
sy ll abu s of the arbitrat ion 
examinatio n should be la id 
down by the statutory authori ty 
and it should be compulsory 

for a ll the appli cants. Bes ides 
pass ing the exam, the person 
should possess experi ence 
of working in any corporate, 
court, Government department 
or engaged private practice fo r 
at least 3 years after quali fy ing 
a post-graduation degree o r 
equivalent as defined by the 
regulator. This post-graduation 
degree could be in law, 
engineering, finance, medicine 
or any other fie ld . Thi s is to 
ensure that domain expertise is 
avail able to the arbitral panel. 

co CL sro 
With an aspi ration to make India a 

5 trillion US O economy in the next 
2-3 years, it is high time that a well
functioning institutional framework 
is established with arbitral institutions 
confirming to the best international 
practi ces. Out of the two bodies 
incorporated during 201 9, one needs 
to be granted the status of a statutory 
regulator with complete responsibility 
for development and growth of the 
profess ion, recognising and regulating 
the working of arbitral institutions. 
Thi s w ill ultimate ly enhance the 
competence and effi c iency of our 
a rbitrato rs to internationa l levels . 
U ltim a te ly the s uccess of o ur 
arbi trators may become envy of other 
hubs of arbitra ti ons. It is certainl y a 
long j ourney, but the fi rst step needs 
to be taken. mm 
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