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Abstract. The articl e seeks to make a modest effort in making sense of the internati onal environmental law-making process. 
It compri ses the subtle normative process currently at work, including 'global conferencing' technique resorted to by the UN 
General Assembly, how it draws upon the basic legal underpinnings of internati onal law, the unique treaty-making enterpri se 
at work , and what thi s enormous legal churning process portends for the protection of the global environment at thi s critical 
time of perplex ity in the Anthropocene epoch. It ca lls for taking seri ous cognizance of mass destructi on of plant and animal 
species, heavy polluti on of fresh water resources, choking of the oceans with plastic and other litter, and alteration of the 
atmosphere, among other lasting impacts that imperil our only abode Earth . International environmental law-making process 
is ad hoc and piecemeal and is generall y understood to be the product of a lack of a single, central specia li zed instituti on 
having experti se on the subject, scientific uncertainty on many environmental issues, and the hard-headed economic interests 
o f sovereign states. Still , the international environmental law-making process with its inherent resilience could poss ibly be 
able to adapt to the vagaries of scientific assessments and the political realities of in the future. 
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The traditi onal law-making process in the fi e ld o f 
international law has been premised upon the 
consent o f sta tes, which remain the primary subjects 
o f internationa l law. The process of deciphering law 
as it stands is important. We find different sources 
such as inte rnati o nal conventio ns, interna tional 
custom, general principles of law, and other 
subsidiary means, as prescribed in Article 38( I ) of 
the Statute of the Inte rnational Court of Justice 
(ICJ). 1 In ternatio nal law has had a chequered 
hi story in te rms o f its normative character. Much 
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before the advent of codification through 
treaty-making to give concrete shape to law, various 
facets of inter-state conduct were based upon 
customary practices and rules among states. For 
instance, the 196 1 Vienna Convention on 
Diplomatic Relations (VCDR)2 codified the 
institution of diplomatic relati ons that had grown 
through long- Landing customary practices among 
the states. In fact, the ground rules concerning 
' treaty making' were e levated from customary law 
into codified form through the 1969 Vienna 
Convl:ntion on Law o f Treaties (VCLT).3 Thus, both 
of these major ' institutions' of international law 
were cod ified fo llowi ng the painstaking e fforts of 
the fnternational Law Commission (fLC) - a 
subsidiary organ of the United Nations (UN) 
General Assembly (GA) - as it took twenty years 
(from 1949 to 1969) and eleven years (from 1949 to 
196 1) fo r the law on treaties and on diplomatic 
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immunities, respective ly, to fructify. Those aspects 
of law that are not covered under these conve ntions 
continue to be governed by customary rules. Since 
the establi shment of the UN, the task of progressive 
development and codification of international law 
has grown by leaps and bounds. 

It is in thi s context that thi s article seeks to make 
a modes t effort in making sense of the international 
environmental law-making process. It comprises the 
subtle no rmative process that is at work, including 
'global conferencing' resorted to by the UNGA, 
how it draws upon the basic legal underpinnings of 
international law, the unique treaty-making 
enterpri se at work , and what thi s enormous process 
portends for the protection of the global 
environme nt at this critical time of perplexity in the 
Anthropocene epoch,4 following humankind 's mass 
destruction of plant and animal spec ies , its pollution 
of the oceans, and its alteration of the atmosphere, 
among other lasting impacts. 

1. Quest for a Threshold 

Compared to the traditional modes of law-making 
in various spheres of international law, efforts to 
address some of the pressing environmental 
challenges, especially during the last quarter of the 
twentie th century, have witnessed unprecedented 
international legal restrai nts upon the behaviour of 
states. The practice of states has been in favour of 
prescribing a threshold for specific activity rather 
than outright prohibition per se. This technique, 
over the years, has taken the form of 'quotas,' 
'ceilings,' 'timetables,' ' voluntary commitments', 
' nationally determined contributions' and other 
tools. Interestingly, the process of law-making on 
most of the sectoral environmental issues has been 
generally linked to scientific evidence on the issue in 
question . Moreover, the number of states and other 
international actors participating in the negotiations, 
the number and frequency of the intergovernmental 
meetings organized, as well as the range of forums 
utili zed for this purpose have made the law-making 
process unique in this field, compared to any other 
branch of international law. International 
environme ntal institutions often act as catalysts in 
this process.5 These institutions are both products of 
the law-making process as well as contributors lo it. 
As such, they are an integral part of the international 
environme ntal law-making process. 

2. Treaty Galore 

In the law-making process , multilateral 
environmental agreements (M EAs)6 are the 
' predominant legal method for addressing 
environmental problems that cross national 
boundaries.' 7 Moreover, they are in fact part of a 
broader trend of ' increas ingly more complex web of 
international treaties, conventions, and agreements' 
(on the basis of topic, sector, or territory).8 The 
continuous process of law-making becomes 
necessary in order either to justify the ex isting law 
or to make a new law that grapples with new 
problems. This ensures the continuous revitali zation 
of the law. The employment of new tools and 
techniques as well as sheer range of issues covered 
and unprecedented number of sovereign states 
participating in it characterizes the law-making 
process in thi s rapidly expanding branch of 
international law. In view of the commonalities of 
intere ts for the common concerns and the 
workability of the lowest common denominator 
approach, 'state sovereignty ' per se does not pose an 
insurmountable problem. Depending upon the level 
of consensus that emerges from negotiations, states 
are willing to 'share' their prerogative of sovereign 
consent for regulating a specific problem area in a 
global framework . 

In view of the very nature of present-day 
environmental challenges, the legal responses have 
started to affect the day-to-day lives of people 
across the globe, as it is no longer confined only to 
matters of high state affairs. This expansion of 
international environmental law may be regarded as 
pervasive. It has been pertinently observed: 

International Environmental Law links 
individuals and their local governments into a 
worldwide network. This system is not often 
perceived locally, because each country's own 
legislation and institutions are assigned the job 
of applying the shared environmental rules. 
However, when one considers how the weather 
transports air pollution, how species migrate, 
how trade of a food product like coffee can carry 
pesticide residues, how tourists, business staff, 
or visitors move daily around the world , it is 
ev ide nt that each country needs to undertake 
roughly equivalent environmental protection 
measures. Law is the mechanism for defining 
and applying those services.9 
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It can be attributed to the deve lopme nt o f both 
M EAs (so-called hard law) on a variety o f sectoral 
issues as we ll as a host of other rules and standards 
(now wide ly known as soft law) for regulating state 
be haviour. The we b-like structure of the multilateral 
e nvironme ntal regulatory framework is g radually 
thicke ning in terms of its range as we ll as its 
conte nt, notwithstanding its partial and uneven 
growth . The fin a l form o f hard law still requires 
explic it consent from states (expressed through 
signature, foll owed by ratifi cati on or accession o f 
the legal instrume nt in question). Inte restingly, the 
law-making process is not the exclus ive preserve of 
states a lo ne, as it is e ffectively becoming influe nced 
and shaped by a host o f non-state actors, including 
inte rgove rnme nta l organi zati ons, non-governme ntal 
organizations as we ll as think tanks, academic 
institutions, bus iness g roups, and individual experts. 

Some intergovernme nta l institutions in the 
e nvironmental fi e ld do active ly contribute to the 
process. In a way, they act as a cata lyst, providing a 
platform for states and facilita ting negotiations by 
e nabling vital sc ie ntific input on the sectoral 

- e nvironmental issue in question. In recent years, the 
emergence of several MEAs was active ly shaped by 

~ international institutions on issues such as ozone 
layer deple ti on (the United Natio ns Environment 
Programme (UNEP)), climate change (World 
Meteorological Organi zation and UNEP), 
trans boundary movements of hazardous wastes 
(UNEP), and pe rs istent o rganic po llutants (Food 
and Ag ricultural Organization (FAO) and UNEP. 
Thi s su.i generis law-making process has started 
making in roads into the cheri shed domain of the 
sove re ign juri sdicti on of s tates. The increas ing need 
for international e nvironmenta l cooperation has 
prope lled s tates to come together on common 
platfo rms, inc luding ins titutiona l ones. The noti on 
of ' sharing sovere ignties ' for some common 
concerns is now gaining firm ground in multil atera l 
environmental negotiati ons. 

If one examines the growing mosaic o f 
internationa l environmenta l law, one cannot but feel 
the absence of a central law-making institution, 
which could g ive a coherent shape and directi on to 
the development of law. The law-making process 
hitherto has been di stinctly cha rac teri zed largely by 
ad hoc, need-based and sectoral responses. The 
remarkable growth of the sectoral e nvi ronmenta l 
regulatory framework testifies to thi s fac t. As a 
result, sector-specific rules and princ iples have 
proli fe rated in areas rang ing from the atmosphere 

(for example, a ir po llution, ozone, c limate change, 
and so on), to transboundary moveme nts o f 
substances (for example, hazardous wastes, 
chemicals, mercury and so on), to the conservation 
o f living resources (endangered species, migratory 
species, wetl ands, biological diversity, and so on). 
Many o f the earlier ME As were largely a result of 
the perce ived need to take conservation or 
protection measures . Moreover, except for certain 
exceptional cases, the main thrust o f these sectoral 
regul atory measures has been, primarily, 
anthropocentric- that is, to protect long-term 
human utilitari an interest in a species o r a natural 
resource. 

Most o f these hard instruments have not e nded 
being a one-time process as they have no t adopted a 
comprehensive approach in negotiating a M EA, 
which was especia ll y witnessed during the marathon 
negoti ations on the Conve ntion on the Law o f the 
Sea (from 1973 to 1982) that resulted in the 
'Constitutio n for the Oceans.' IO This event imparted 
lessons in putting all issues into a sing le basket o f 
negoti ati ons for a threadbare di scussio n and arri ving 
al a tex t on the basis o f consensus. In the context o f 
environme ntal issues, the negotiating process is 
ofte n faced with the requirement for immediate 
action , usua lly in the face o f little conc rete scientific 
evide nce on the issue as well as a high degree of 
adaptability in the legal system to rapid and freque nt 
change. Compared to earlie r traditional 
treaty-making experiences, environme ntal issues are 
generally surrounded by a considerable amount o f 
scie ntific uncertainty as well as high political and 
economic stakes for states, especially 1he powerful 
ones. C umulative ly, these fac tors propel states to 
pursue a legal instrume nt that can gradually evo lve 
and un fo ld , while it accommodates competing 
interests . Therefore, in the case of most o f the recent 
MEAs, the so-called hard law turns out to be no t so 
hard in actua l practice. 

MEAs that emerge as a product from marathon 
negoti ations, spread over a relati vely short time 
span, generally enshrine a framework or a ske leton. 
In turn, it necessitates a step-by-step process to 
harden the commitments and to fl esh out the 
ske leton (which includes the de finiti on of the core 
e leme nts, remov ing calc ulated ambiguities and 
spelling out the detail s o f the mechani sms in the 
convention). This process is ma inly conditioned by 
the economic and political ex igencies o f the states 
parties, as compared to sc ientific ev idence or legal 
requireme nts per se. Thus, many o f the MEAs 
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provide a bare framework, which must be 
supplemented by 'fleshing out' the subsequent legal 
instruments (generally known as protocols). In this 
sense, some of the hard legal instruments comprise 
soft obligations at their core (a hard shell with a soft 
belly). Thus, Arnold McNair argues, there is a need 
to jettison the traditional notion that all treaties are 
governed by a single set of rules in view of material 
differences in different types of treaties. Instead, 
they may be judged from their contents, which will 
'affect their legal character as well.' 11 The VCLT 
was an ambitious codification process that was 
based on the premise of the 'ever increasing 
importance of treaties as a course of international 
law', but it still did leave room for 'rules of 
customary international law [that] will continue Lo 
govern questions not regulated by the provisions of 
the present Convention.' 12 

Many of the traditional multilateral agreements 
among states, especially concerning the sharing of 
common international resources such as water, did 
enshrine provisions prohibiting the fouling or 
pollution of waters as well as a state's responsibility 
for this purpose. Issues of mainly regional concern 
such as acid rain and air pollution as well as the 
protection of flora and fauna followed later. The 
range of issues sought to be addressed within the 
framework of multilateral agreements in the past 
five decades, however, is quite remarkable. States 
are gradually more inclined, it appears, towards 
specialized multilateral agreements as a mode of 
grappling with environmental problems of a global 
character. The unprecedented range, complexity, 
and nature of the MEAs that result from global 
environmental negotiations surpass law-making 
endeavours in any other sphere of international law. 
As a corollary Lo it, various institutional structures 
have taken shape, which provide platforms for 
continuous institutionalized cooperation in the 
respective sectoral area. These institutions provide 
not only a servicing base for the contracting states to 
a MEA but also play an important role in the built-in 
law-making process enshrined into it. Therefore, 
many of the MEAs remain works-in-progress even 
though they are encapsulated in a hard 
treaty shell . 

The emerging framework of MEAs has engaged 
an overwhelming number of states in multilateral 
negot1at1ons. One of the important factors 
influencing these negotiations is the balance 
between 'national sovereignty and international 
interdependence.' 13 The unfolding scenario reveals 

that more and more states are gradually opting for 
legal, as well as institutional cooperation within 
multilateral frameworks for a host of environmental 
issues. A variety of factors are influencing state 
behaviour in this context. A number of non-state 
actors, variously recognized under the broad 
umbrella of major groups or the civil society or 
stakeholders, are increasingly playing an important 
role in this process. 

Significantly, a notable feature of these 
negotiations (as well as of the MEAs resulting from 
them) is that they do not remain a one-time affair, 
especially due to the nature of the issues addressed. 
Most of these MEAs reflect a process, comprising 
several components that critically depend upon the 
emergence of consensus and the political will of the 
states to move ahead on the issue. The cumulative 
political and legal effect of the series of instruments 
adopted by states on a given environmental issue 
can be described by the nomenclature as a 'regime.' 
Irrespective of the binding or non-binding character 
of the obligations contained in these instruments, 
they have a gradual, pervasive regulatory effect on 
state behaviour. In turn, they make significant 
inroads into the domestic environmental policy and 
law-making process of states. 

There has been huge growth in international 
instruments concerning environmental issues. It is 
estimated that during the period from 1857 to 2012, 
some 747 instruments were concluded in the field. 14 

The latest treaty has been the much-celebrated 2015 
Paris Agreement. 15 These instruments could be 
construed as MEAs, though the actual 
environment-specific modern treaties came into 
vogue in the aftermath of the I 972 Stockholm 
Conference. MEAs arrived at in recent years have a 
great diversity, and most of them underscore the 
global character as well as the multi-dimensional 
nature of environmental problems. Interestingly, 
there is an increasing tendency among states, 
especially industrialized ones, to push for a global 
framework for more and more environmental issues. 
There is, however, also a lot of scepticism and even 
some opposition to this approach. This attitude 
often makes multilateral environmental negotiations 
acrimonious and virtually a battlefield on such 
issues. In turn, it reflects the political and economic 
interests of states that often results in a stalemate. 16 

The subject matter of MEAs cover a wide range 
of issues that include the protection of a species 
(whales) or flora and fauna in general , cultural and 
heritage sites, the regulation of trade of hazardous 



B.H. Desai I lruematio,wl Environmental Law-Making 493 

chemicals a nd wastes, a ir pollution, and persistent 
organic po llutants to more remote issues like ozone 
deple tion, c limate change, and biological diversity. 
The M EAs on a host of these issues have in fact 
'changed over time, just as political, economic, 
socia l, and technological conditions have changed 
over time.' 17 The increasing reli ance upon thi s 
source o f international environmental law presents 
long-term implications for the law-making process 
as well as for the body of international law as a 
whole. The complex regimes created by the varied 
MEAs have generated debate about the need fo r, and 
e ffi cacy o f, such forms o f 'g lobal governance.' 18 

The complex web of these reg imes- the sheer art 
and craft used therein- the built- in law-making 
mechani sms, the inherent nex ibility, the large 
partic ipa tion o f states, the role of non-state actors, 
and the issues of implementation and compliance 
need to be taken into account to assess the efficacy 
o f such multil ateral regulatory techniques to address 
global e nvironmental problematique. 

3. 'Soft' Law as a Convenient Tool 

A widely used method o f environme ntal 
law-making is the adoption of hortatory, 
inspirational, promotional , or programmatic 
stateme nts. These statements could be described 
generally as declarations, conference statements, or 
statements o f principles. The traditional modes of 
international law-making have evolved over a period 
o f time, are time consuming, and have a built-in 
rigidity that must adapt to the sense u f urgent:y that 
is necessary to address an environmental issue. In 
view of thi s and where states are not yet ready to 
make concrete commitments, they often prefer to 
use politically convenient ' soft instruments.' These 
instruments are less formal than the so-called ' hard 
law ' that comes in the form of MEAs. 19 

However, even such soft instruments do go 
th ro ugh intense and seri ous negoti ations. In fact, the 
proceed ings of many Conferences o f the Parties for 
various M EAs reveal that the process of consensus 
building on a dec laratio n or conference statement 
can be arduous and time consum ing. The 
negoti ati o ns can stre tch on for hours beyond the 
conference schedule . Many o f these 'soft ' 
instrume nts prov ide benchmarks that are o ften 
invoked by the parties even as the ' reg ime' evolves 
graduall y. The need to arri ve at consensus on the 
fi nal declaratio n or a statement or specific outcome 

is considered so cruc ial that the duration of the 
conference is ofte n extended to allow the 
negoti ati ons to reach a conc lusion. 20 In this process, 
the negoti ating states do try to build a basis for an 
evolving normative process through consensus on a 
hortatory (non-legall y binding) instrument. Here, 
the intention of the negotiating states is to have 
elastic ity in the interpretation that is politicall y 
convenient to them as well as to retain the option of 
implementation at their own di scretion 
and pace. 

Apart from the language o f the instrument, the 
difference lies in the intended outcome by the states 
that are negoti ating such a 'soft ' instrument. lf an 
international instrument is not intended by the 
parti es to es tab I ish legal rights and obi igati ons 
among them, it is generally regarded as being 
devoid of legal character. Ln fact, the intention of the 
parties is a material e lement without which an 
agreement is regarded 'sans portee juridique.' 21 The 
framers of such instruments do make their intention 
clear e ither through explic it reference to it or 
through the phraseology employed. It may even be 
implied from the instrument or inferred from the 
c ircumstances as well as the subsequent conduct 
(practice) of the parties. 

At the normative leve l, these so-called soft rules 
or principles generally lack the requ1s1te 
characteri stics o f international legal norms proper. 
Hence, they are legally regarded as non-binding. It 
would be more appropriate to state that negotiating 
states design them in such a fashion that they remain 
uncertain in applicatio n, with 'calculated 
ambiguity,' and generate connicting signals.22 

Politicall y, thi s design suits most states, especia ll y 
in the case of newly emerging areas, since they 
would rather wait for the normativit-y to harde n. 
State practice reveals that, in the aftermath of both 
the 1972 UN Conference on the Human 
Environment (Stockholm Conference) and the 1992 
UN Conference on Environment and Development 
(Rio Conference) , most states pre ferred to 
implement the outcome o f these global confere nces 
at their own pace and convenience as well as to 
interpret the m as it best suited them . .In e ffect, such 
buil t-i n drafting ambigui ty may create a misleading 
impression about the lega l fo rce of an instrument 
(calling it non-legal soft law) . Still , it can be argued 
that it 'promotes feelings of international comity 
and cooperation that are very va luable .' 23 This is 
especially true for states that do not wish to have 
specific ceilings, timetables, deadlines, or other 
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forms of verifiable prescriptions that impinge upon 
their sovereign will. 

Al the core of the efforts to put into place such a 
normative framework is the widely accepted view 
that it should be permissive in nature and that it 
should reflect the desire of states to ensure 
flexibility as well as room for manoeuvring. In such 
cases, states prefer to retain the discretion that is 
revealed in the language such as 'as far as possible 
and as appropriate' and 'with its particular 
conditions and capabilities.' 24 Such usage reflects 
the sharp differences stemming from the conflict of 
interests among states as well as the fragile 
consensus that has been delicately arrived at in the 
final outcome of the negotiations. 

At the stage of negotiation, states engage in 
in-depth parleys with the same seriousness that they 
would use in the case of a MEA. The crucial 
difference lies in the terms of the intended 
consequence, as they are considered as guiding 
norms and are not even subject to procedures of 
signature and ratification. Such norms and the 
instruments with which they are clothed signify that 
the states regard them as politically important but 
devoid of legal consequence. As aptly pointed out 
by Baxter, 

There are norms of various degrees of cogency, 
persuasiveness, and consensus which are 
incorporated in agreements between States but 
do not create enforceable rights and duties. They 
may be described as 'soft' law; as distinguished 
from the 'hard' law consisting of treaty rules , 
which States expect, will be carried out and 
complied with .25 

Thus, it is not surprising that soft law has played 
a significant role in the evolution of normative 
structure in various areas of international law, such 
as human rights, economic law, and now 
environmental issues. It is generally regarded that 
the hardness or softness of a rule 'does not, of 
course, affect its normative character.' 26 In fact, it 
can be considered to reflect the transitory stage of 
the normative threshold with an inherent 
expectation that the states party to it 'will gradually 
conform their conduct to its requirement.,27 Most 
states, traditionally, are inclined to opt for some 
latitude in terms of giving effect to the behaviour 
that is expected of them within a prescribed 
normative framework. The knowledge that the 
instrument they are negotiating is not intended to be 
legally binding propels them to take every care to 

see that its prescriptive value does not go too far and 
tie their hands. Instead, they would prefer to let it 
harden over time, gradually. 

4. Tools and Techniques 

Soft law norms have their own significance at the 
normative level. Differences do persist in regard to 
their precise effect and their evolution into hard law. 
The mushrooming of soft law instruments in recent 
years underscores that states increasingly prefer 
them since they allow for the gradual crystallization 
of law proper on the subject. It has been 
metaphorically regarded as a rhetorical talisman and 
a 'Trojan horse ' 28 that opens the course for the 
development of law by its sheer presence. The 
instrumentality for framing such soft law 
instruments is varied both at the intergovernmental 
and non-governmental levels. At the 
intergovernmental level, some of the common 
forums for adopting soft law include UNGA 
resolutions, decisions, or statements of multilateral 
conferences and other decisions of 
intergovernmental forums. 

The circumstances in which they are adopted, the 
numbers of participating states as well as the 
manner of their adoption , often without a vote, 
contribute to imparting a significant normative halo 
around them. The UNGA, as plenary organ of the 
UN, has had a significant role to play in terms of 
declaratory principles on a variety of subjects. This 
has encompassed varied aspects of contemporary 
global concern such as principles of 
self-determination, decolonization, friendly 
relations, new international economic order, and 
human rights as well as some of the 'common 
concerns of humankind' (for example, ozone 
depletion and climate change). The recent process 
undertaken with respect to the French initiative and 
the resultant UNGA resolution (72/277 of 10 May 
2018) concerning a 'Global Pact for the 
Environment' 29 is a case in point. As compared to 
expectation for a legally-binding 'Global Pact' , the 
UNGA endorsed (resolution 73/333 of 30 August 
2019) report of the ad hoc open-ended working 
group (after three rounds of Nairobi process during 
January to June 2019) and 'all its 
recommendations'. In turn, the UNGA asked the 
United Nations Environment Assembly (UNEA) 'to 
prepare, at its fifth session, in February 2021, a 
political declaration for a United Nations high-level 
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meeting ' that will coincide with commemoration of 
50 years creation of UNEP.30 Due to unprecedented 
COVID-19 pandemic, the online first part or the 
fifth sess ion of the UNEA took place on 22-23 
February 202 1. It decided to resume as in-person 
meeting in February 2022, ahead of the 
Stockholm+50 (2022) event. The final follow-up 
will remain with the UNGA . Thus, in overall 
superv1s1on, the UNGA virtually acts as a 
'conductor o r a grand orchestra' 31 in concerted 
environmental regulatory process. In fact, in the 
emerg ing scenario, it will become necessary to 
address environmental issues of global ramification 
such as ' plasti cs pollution' as a new common 
concern of humankind .32 

The familiar technique used in these resolutions 
comprises the general conduct expected from states 
on a g iven issue. In doing so, the resolutions invoke, 
by usage of terms such as recalling, reiterating, and 
so on, previously established customary norms or 
other authorities or the indication of new norms that 
could be sa id to have emerged from the practice of 
states- what states say and how they conduct 
themselves in actual practice.33 The marshalling of 
this evidence could provide the necessary basis and 

' justification for the political- moral values of a 
particular resolution. In the process, the principles 
laid down for the regulation of state be haviour led to 
the development of significant 'evidentiary' value. 
However, their hortatory form per se does not 
diminish the ir value as emerging norms. 

In normal circumstances, resolutions adopted by 
organs of international organi zations (such as the 
UNGA) have a recommendatory character.34 There 
has been a great debate concerning the lega l effect 
of such resolutions. Some of these resolutions are 
passed with an overwhelming majority or states 
voting in their favo ur, and they go through a very 
careful drafting process. Such declaratory 
statements may have non-binding value for the 
me mber states of the organi zation; however, they do 
create binding effect for the organi zation and its 
organs.35 As such, the decisions are taken and the 
resolutions a<.lopted by the concerned 
decis ion-maki ng organs o f other internati onal 
organizations rfor instance, the United Nations 
Educati onal, Scientific and C ultural Organization 
(UNESCO), the World Health Organization (WHO), 
the Internati onal Maritime Organization (IMO), the 
World Meteorological Organization (WMO), and so 
on] also have from time to time taken similar 
measures in their respective functional sph eres. 

Prior to the change in its nomenclature as UN 
Environment Assembly (UNEA), the Governing 
Council of UNEP (as a subsidiary organ of the 
UNGA) did adopt a number of dec isions and 
guidelines,36 which have become trendsetters in 
initiating soft law instruments, and, in some cases, 
they have graduated into hard law instruments (for 
example, the 1987 Cairo Guidelines and Princ iples 
for the Environmentally Sound Management of 
Hazardous Wastes, which took the shape of the 1989 
Basel Convention on Transboundary Movements of 
Hazardous Wastes and Their Disposal).37 In fact, 
UNEP's Montev ideo Programme38 was explicitly 
des igned to have such a catalytic role in the 
development of environmental law, notwithstanding 
the absence of any ex plicit mandate in the 
constituent instrument for thi s purposc.39 This 
appears to be a fine example of the use of implied 
powers by a subsidiary organ of the UNGA. 

The development of soft law princ iples in areas 
such as human rights, following the adoption of the 
Universal Declaration of Human Rights,40 or 
international economic law, after the adoption of the 
Declaration on the New International Economic 
Order (NIEO)4 1 and the Charter or Economic 
Rights and Duties of States,42 show the crucial role 
played by such declaratory norms at the 
international level. In the specific case of 
international environmental law, a series of such 
declaratory norms enshrined in the Stockholm 
Declaration,43 the World Charter for Nature,44 the 
protection of global climate,45 and the Rio 
Declaration46 have made a similar impact on the 
legal developments in the field . As mentioned 
earli er, the UNGA-mandated process47 (vide 
Resolution 72/277 of 10 May 20 18 that finally led 
to adoption o r Resolution 73/333 of 30 August 
20 I 9) fo r a 'G lobal Pact fo r the Environment' 
would also fall in thi s category of instruments. 

5. Hard Law with A Soft Belly 

Apart from the instrumentality or declaratory 
state ments by organs of intergovernmental 
organi zati ons and multilatera l confen:nces, 
normative principles and statements can also he 
enshrined in MEAs. This might add complex ity to 
the hard instrument, which is prima facie legall y 
binding upon parties. Such inc lusion of hortatory 
principles or di scretionary provisions as a part of a 
formal MEA does present an anomalous situation. 
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In view of the resulting ineffectiveness of such 
instruments, it 'relegates them to the ranks of 
non-legal norms .. . notwithstanding their status.' 48 

Thus, a formal structure or form of a multilateral 
treaty (legal) instrument neither provides an 
evidence and nor sufficient enough to ensure the 
hardness or binding character of the law. 

In this context, 'legal hardness' accounts for the 
legally binding character of a provision. Therefore, 
the test of a legal norm as ' soft in all its dimensions' 
could include its content, authority, as well as 
control or intention.49 In many cases, such soft 
obligations are injected into the text of an agreement 
as a compromise formula or sheer calculated 
ambiguity to gain elusive consensus (which may be 
on account of a lack of political will among the 
negotiating states or a lack of concrete scientific 
evidence or uncertainty) on an issue among the 
negotiating states, with no immediate intention of 
making them effective. Such a consciously built-in 
contradiction, in the form of a hard treaty shell with 
a soft underbelly, mainly seeks to woo recalcitrant 
states to enter the framework as well as avoiding 
potential 'hold-out' problems. It is a 'consciously 
premeditated technique' used by negotiators to 
accommodate the hard-headed political and 
economic interests of the participating states.50 

Interestingly, the VCLT does 
not make it a prerequisite for international treaties to 
enunciate any specific legal rights and obligations. It 
merely requires an international agreement to be in 
' written form and governed by international law.'51 

Therefore, it is entirely up to the parties to prescribe 
the nature and content of the multilateral agreement. 
As the recent practice of designing ' framework ' 
conventions reveals, negotiating states explicitly 
do not intend to lay down hard commitments 
in the first round itself. In such cases, the 
instrument in question will be incomplete without 
subsequent steps to work out the supplementary 
protocols or agreements to build upon the normative 
framework prescribed in the agreement. The 
task of fleshing out the skeleton of the agreement in 
such cases is done by the subsequent instrument that 
may be given nomenclature as the states deem it fit. 
Thus, without some subsequent follow-up measures, 
the normative value of the framework convention 
remains incomplete. It is basically a result of the 
built-in law-making process and ensures the gradual 
evolution of a legal regime as the political consensus 
materializes. It, in turn, requires application 
of deft legal engineering skills as the original 

ad-hoc instrument itself remains literally a work-in
progress. It entails innovative legal craft of building 
the edifice brick by brick over a period of time. 

There are examples of recent MEAs as 
' frameworks' that incorporate soft obligations 
within a formal multilateral treaty. Some of these 
agreements portray the miasma (illusion) of a 
non-legal norm as law. The 1985 Vienna 
Convention for the Protection of the Ozone Layer 
was adopted following scientific warnings. 52 When 
the ad hoc Working Group of Legal and Technical 
Experts started work (in 1981) on the issue, it was 
surrounded by considerable scientific uncertainty, 
with divided opinions as well as the rejection of 
such concerns by some states. This accounted for 
some of the ambiguity in the convention and the use 
of discretionary language for obligations of the 
states parties. As such, the parties were merely 
required to take 'appropriate measures' and, for this 
purpose, in accordance with the 'means at their 
disposal and their capabilities.' 53 

Thus, the nature of the obligations laid down was 
quite permissive and discretionary. The convention 
was tightened up with the adoption of a specific time 
frame for phasing out controlled ozone-depleting 
substances (ODS) in the subsequent 1987 Montreal 
Protocol on Substances that Deplete the Ozone 
Layer.54 In view of the availability of further 
scientific evidence (through satellite pictures that 
showed the widening of the ozone hole), the 
crystallization of political consensus, the acceptance 
of 'grace periods ' for developing country parties, 
and the agreement on making funding available as 
well as providing substitutes for ODS, the parties to 
the Montreal Protocol quickly decided to strengthen 
and even ' pre-pone' the phase-out schedules 
through 'amendments' and 'adjustments ' at a series 
of subsequent meetings. Thus, the ozone regime has 
constantly evolved, from initial loose and soft 
obligations to a stringent time schedule and specific 
obligations for the parties, which have been kept 
under constant review by the parties, in consonance 
with scientific projections. It now regulates the 
production and consumption of nearly 100 
man-made chemicals referred to as ozone depleting 
substances. Through the concerted regulatory 
process under the Protocol , ratified by all the UN 
Member States, the ozone layer is projected to 
recover by the middle of thi s century. It is claimed 
that in the absence of this Protocol , 'ozone depletion 
would have increased tenfold by 2050 compared to 
current levels'. 55 
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S imilarly, the 1989 Basel Convention on 
Transboundary Moveme nts o f Hazardous Wastes 
and their Disposal came in the wake of reports o f 
unlawful hazardous waste dumping in several parts 
of the world , especially in the African continent.56 

In view o f the nature o f the issue as well as the short 
time span within which it came to be drafted, some 
of the key formulations in the convention were kept 
vague and even left unde fined . For instance, the core 
issue o f 'environmentally sound management o f 
hazardous wastes' was mere ly de fined as 
necess itating 'all practicable steps,' 57 and the 
parties were expected to settle the issue o f li ability 
and compensation for damage resulting from the 
transbo undary movement. o f hazardous wastes by 
adopting a protocol ' as soon as practi cable.' 58 In 
fact, the parties to the ori ginal convention did not 
define hazardous waste at all. It was thi s key 
component on which the regulation of export and 
import of wastes was to be premi sed. Moreover, it 
vested di scretion in the exporting state not to allow 
the export o f hazardous wastes if it had 'reason to 
be lieve'59 that they would not be managed in an 
environmentally sound manner (which was also le ft 
unde fined). In view of the sharp po larization o f 
views and the conflict of economic interests of the 
hazardous waste-exporting countries, consensus on 
these issues remained elusive. 

lt appears that the negotiating states expected that 
the economic interests of the exporting and 
importing sta tes would provide the basis for judging 
the parameters of such practi cal steps. Interestingly, 
whe n the parties reached an agreement in 1994, 
afte r arduous negotiations on the 'Basel Ban,' which 
sought to prohibit the export of hazardous wastes 
from countries in the Organisati on for Economic 
Co-operation and Development (OECD) to 
non-OECD countries, they could not reach an 
agreement on prescribing criteri a and ele ments for 
de finin g hazardo us wastes, which was to take shape 
later amidst hard barga ining. 60 In fact adaptability 
of the Basel Convention and gradual process of 
tig htening up of 'soft normati vity' came in handy in 
view of g lobal o utcry against the growing menace o f 
plas ti c wastes. ll has now led to adoption o f an 
amendme nt at the l4th meeting of the Basel 
Conference o f the Parties (Geneva) , dur ing 29 April 
to 10 May 201 96 1, wherein the parties dec ided to 
include plas tic waste in a legall y-binding framework 
which will make global trade in plas ti c waste more 
transparent and better regulated. This goes to 
underscore the softness of-obligations as we ll as the 

calculated ambiguity left in a MEA, which is ma inly 
dictated by the economic interests of the 
industria li zed states. 

We can find similar examples of vague and soft 
obligations in other important MEAs such as on 
climate change as well as on biological diversity. 
They indicate exhortatory statements, such as 'shall 
develop' or 'shall adopt,' 62 or full y di scretionary 
implementation, such 'as far as possihle' and 'as 
appropriate.' 63 The familiar pattern of phraseology 
used is akin to the conventions on ozone layer 
depletion and transboundary movements of 
hazardous wastes. The nature of the issue, the lack 
o f full sc ientifi c ev idence, the circumstances of 
adoption, the economic stakes, political 
convenience and the re luctance of states to go for 
hard measures immedi ate ly account for the use of 
such soft language in a hard lega l instrume nt. The 
variati ons are dec ided by ex igencies o f the s ituati on 
and peculi ar nature of the sectoral enviro nmental 
issue at stake. 

Thus, soft law provisions play an important role 
in the formati on of a normative process in 
international law, in general , and in internati onal 
environmental law, in particular. The relative 
hardness or softness o f norms will need to be judged 
from the specific context and the content rather than 
the form in which they are encased. They have 
emerged as an important tool and make an 
important normative contribution to the process of 
crystalli zing emerg ing international regulatory 
process on a given subject. As a corollary, they 
could help in securing a MEA with a much harder 
edge later on (avo iding hold-out problems by 
securing the partic ipation of as many states as 
poss ible) . Eve n if the soft law does not get hardened 
in due course, it becomes a reference mark or a 
threshold to judge and guide states ' environmental 
behav iour. It has a creeping, but subtl e , influence 
upon state be hav iour. [n a way it re fl ects realities of 
the complex world driven by unending human needs 
that have triggered simmering global environmental 
cri sis. As noted in the 1980 World Conservation 
Strategy, 

' [a]lthough soft law is unenforceable ii is of great 
value because it prov ides a set of generall y agreed 
standards of in ternational behaviour and paves the 
way fo r the codifi cation of such standards in a 
more binding fo rm .'64 

In fact, the usage of the term 'soft' conceals its 
practical role as well as its utility in the law-making 
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process. As such, the mere designation of softness 
does not diminish the role of such norms in the 
law-ma king process. The underlying assumption for 
soft legal instruments is the expectation that states 
voting in favour of a resolution or adopting it at a 
multila teral conference will 'gradually cor1form 
their conduct to its requirements.' 65 It remains a 
moot po int as to what extent the sheer ' multiply ing' 
of soft law norms propels states to comply with 
them.66 It certainly may not constitute an estoppel 
in favour of soft law norms, yet considerable 
political and moral pressures are attached to them. It 
is rather di ffic ult to draw a clear demarcation line 
between what is ' pre- legal and the legal.' 67 

However, both hard law and soft law play their own 
roles at their own pace in the development of 
internatio nal envi ronmental law. 

The growing proli feration o f soft law norms in 
recent years is onl y indicative of the complexities of 
the issues and realities o f international life. In view 
of the frequent resort to soft law norms for 
environme ntal issues, they may be considered as the 
delicate ' thin end of the normative wedge' of 
internationa l environmental law.68 Since the 
evolution o f international law is a continuing 
process, it requires a 'wide range of modalities,' 69 

and soft law tools are just one o f them, howsoever 
incongruent they might appear for the law proper. 
The best way to measure the softness o f soft law is 
the altitude a nd actual behaviour o f states. The more 
preferred course, however, needs to be to focus upon 
the sliding scale between soft law and hard law. In 
actual practice, though, the thin di viding line often 
gets blurred. 

6. Fulcrum for Law-Making 

In recent decades, the international environmental 
law-making process has witnessed a rate of growth 
that is faster than other areas o f international law 
such as human rights and international economic 
issues. The advent of concerted efforts to diagnose 
global environmental problems, within multil ate ral 
frameworks, has created conduc ive conditions for 
thi s purpose. Prior to the 1972 Stockholm 
Co nference, environmental problems were generall y 
addressed eithe r within bilateral or regional 
frameworks. The Stockholm Confere nce brought to 
the fore inter-linkages of the g lobal environmental 
problems across the world and, in some cases, the 
need to address them within a global framework. 

Some of the shared common natural resources such 
as international ri vers and lakes fi rst entered the 
agenda. In these agreements, however, the 
protecti on of waters against po llution was onl y one 
of the goals. Similarly, migratory spec ies of birds, 
wildli fe and heri tage also became subjects of 
regulatory frameworks. Several envi ronmental 
catastrophes like mercury poisoning o f fish stocks in 
Japan or oil pollution resulting from 1967 
To rrey Canyon tanker di saster contributed 
in no less measure to international concerns 
calling for regulatory frameworks as 
well as liability and compensation in such 
cases. 

These eve nts did start making inroads into the 
cheri shed domain of state sovereignty. The dawning 
of an era of multil ateral environmental cooperation 
necessitated the participation in some aspects of 
sovereig n jurisdiction, as the slates would need to 
give effect to the dec isions of those regulatory 
frameworks w ithin their domestic sphere. Similarly, 
a gradual foc us upon some of the g lobal commo ns 
has also brought to the fore the need for common 
efforts to address them. This has particularly take n 
shape in the case of Antarctica, outer space, law of 
the sea, and , more recently, the atmosphere. The 
evolution of the notion of the 'common heritage of 
mankind,' especially during the third UN 
Conference on the La_w of the Sea (in 1973- 82),70 

provided a bas is for the preservation of those 
common areas in as pristine a form as poss ible. 
A series of developments have cumulatively 
contributed to new avenues in the legal fi e ld such as 
'deep seabed genetic resources beyond the limits of 
national jurisdiction '71 that makes institutionali zed 
international environmental cooperation inevitable. 
This development has sought to pick up the threads 
of incomple te agenda concerning the 'area' (Part 
XI) under the UNCLOS. The UNGA resolution 
72/24972 of 24 December 2017 decided to convene 
an international conference to e laborate the text of 
an inte rnational legally binding instrument under 
the UNCLOS on the conservation and sustainable 
use o f marine biological diversity of areas beyond 
national jurisdiction . This ambitious process has 
already undergone three sessions during September 
201 8 to August 2019 and the fourth session was 
slated to take place in first half of 2020.73 In view of 
situation ari sing from Covid-1 9 pandemic in 2020, 
the General Assembly resolution 75/239 (30 
December 2020) has now mandated convening of 
the fourth session o f the Intergovernmental 
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Conference in New York during 16 to 27 August 
202 1. 

The emergence of international law as a g uardian 
of the g lobal environment and the commo ns a lso 
reflects the capacity of inte rnational law to adapt 
and change with the new challenges and chang ing 
requirements of the international society. The 
changing character of international law for the 
protection of the e nvironment underscores the 
embedded tension in the regulatory process even as 
the state of the global environment is a growi ng 
cause o f concern . The advent of the Anthropocene 
epoch affi rms thi s human pred icam ent, which was 
forewarned by the 1972 C lub of Rome rcport.74 

This process, as discussed earlier, has experi enced 
various phases in the evolution o f a di stinct branch 
of inte rnational environmental law. Amidst various 
scattered and piecemeal efforts in this direction , the 
growing tre nd of 'centrali zati on' in law-mak ing on 
environmental issues is most discernible. 
Interestingly, soft law instrume nts, which have been 
described as the ' trojan horse o f the ecologists' 
(trojanische Pferd der Okologistern),15 have played 
a pivotal role in the growing lega li zation of g lobal 
environme ntal protectio n. The 1972 Stockholm 
Conference may be said Lo have set the ball rolling 
for multil aterali sm on g lobal environmental issues. 
The inherent logic in the centrali zed international 
law- making on environmental issues appears Lo be 
the argument that many of the m necessitate a global, 
as distinguished from international, framework. 

The process of centra li zed legali sation has taken 
various forms. Unlike the development of traditional 
internatio nal law, the pace o f law- mak ing in thi s 
sphere has been re latively faster. F urthermore, it is 
more in the directi on of 'conventional' (treaty) law 
than c ustomary law. Interestingly, most o f the 
international lega l developments in the fi e ld of 
e nvi ronment protection have taken place outside the 
precincts of the UN's ILC,76 which was assig ned 
the task of the progressive development and 
codification of international law. In the absence of a 
centra l law-maki ng institution in the environmental 
fi e ld , this task has genera ll y fa ll en upon the UNGA. 
T he UNGA has in fac t played a c rucia l ro le in terms 
of convening global conferences that, in turn , have 
contributed s ignificantly to centrali zed law- making. 
The 1972 Stockho lm Confere nce was fo llowed by 
other major global conferences; the 1992 Rio 
Confe rence as well as the 2002 World Summit on 
Sustainable Development (WSSD) in Johannesburg 
and the Rio+ 20 UN Conference of Sustai nab le 

Development in 20 12 have been major milestones in 
this respect. It remains to be seen as to what does 
the UNGA sets up as a target (both political and 
legal) for the nex t milestone of 2022 - fiftieth 
anniversary of the 1972 Stockholm Conference. 

The Stockholm Conference did not produce any 
international legal instruments, yet the Stockholm 
Declaration has played an important role in the 
inte rnationali zation of environmenta l issues.77 In 
fact, Principle 2 1 of the Stockholm Declaration is 
now widely understood to have become part of 
customary international law. The Rio Conference, 
as expla ined earlier, was very productive in terms of 
contributing two international conventions-one on 
climate change and another o n biological 
diversity- as well as three other soft instruments on 
the Rio Declaration, Agenda 2 1, and the Forestry 
Principles.78 The UNGA agai n convened a Special 
Session (n ineteenth) on the Earth Summit plus Five 
( 1997),79 to take stock of the follow-up Lo the 
implementation of Agenda 2 1. The 2002 WSSD 
became another milestone in the technique of global 
conferenci ng.80 However, the Rio+ 20 Summit 
produced a landmark document, The Future We 
Want,81 which became a precursor Lo the advent of 
the Sustainable Development Goals82 and took 
stock of the sincerity of the commitments of states 
for environmental protection and sustainable 
development. 

Apart from the global conferencing on 
environmental issues, the UNGA has a lso from Lime 
to time played a cata lytic role in launching a process 
for global regulatory frameworks such as climate 
change ( 1992 UNFCCC) and biological diversity 
( 1992 CBD). In the specific case of the climate 
change issue, the UNGA adopted a resolution that 
declared that climate change is a ' common concern 
o f mankind ' and that ' necessary and timely acti on 
shou ld be taken to deal with climate change within a 
globa l framework .' 83 Subsequent marathon c limate 
change regulatory process84 has taken the shape of 
1992 UN Framework Convention on C limate 
Change (UNFCCC) as well as 1997 Kyoto Climate 
Protocol and the 2015 Pari s Agreement. In fact 
UNFCCC is one of the two global conventions 
(other being the 1994 UN Convention to Combat 
Desertification) that carry the prefix ' UN' . It is 
directly serv iced hy the UN as the host. 

As a subsidi ary organ of the UNGA, UNEP has 
played an important role in ga lvani zing the 
international law- maki ng process. The constitue nt 
instrument of UNEP has mandated that it ' promote 
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international co-operation in the fie ld of the 
environment and to recommend, as appropriate, 
policies to thi s end.'85 A familiar device employed 
by UNEP for this purpose is the constitution of an 
ad hoc Group of Legal and Technical Experts, 
which has come out with a set of recommendations 
as well as the preparation o f drafts for adoption by 
the UNEP Governing Council , which has been 
re-designated in 2014 as the UN Environment 
Assembly with universal membership.86 Through 
this technique, it has set in motion a number of soft 
law g uidelines, principles, decisions, and 
recommendations, which provide a rich source for 
the further deve lopment of law in these respective 
areas. In turn, they have sometimes taken the shape 
of a global environmental agreement (for example, 
the 1989 Basel Convention). 87 Some other notable 
agencies, within the UN syste m, that have played 
roles in this context include the FAO, the WHO, 
UNESCO, the LMO, and the WMO. The 
intergovernmental and non-governmental 
institutions outside the UN system that have 
contributed to the process include the International 
Union for the Conservation of Nature (IUCN), the 
World-Wide Fund for Nature (WWF), the 
International Law Association (ILA), and the 
Institute of International Law (UL). 

The pre mise that some of the global 
environmental problems need global solutions has 
brought about change in the perception on these 
issues as common concerns of mankind. The efforts 
by Malta,88 however, to have the UNGA declare the 
conservation of climate as the common heritage of 
mankind did not succeed. 89 The UNGA instead 
recognized the issue of climate change as a common 
concern of mankind. The echo of thi s salutary 
declaratory sta tement came to be refl ected in two 
global conventions on climate change90 and on 
biological dive rs ity,91 which were adopted at the 
1992 Rio Earth Summit. In a sense, the notion of 
common concern caters to the requirements of the 
international community interest in a common 
resource as opposed to limited national interest. It 
lays down the prima facie basis for common action 
for a regulatory framework on those issues, which 
cannot be addressed in a bilateral context or by a 
limited number of states. As Alexandre Kiss has 
observed, 

[i]n principle, the proclamation that 
safeguarding the g lobal environment or one of 
its components is a matter of common concern 

for the whole of mankind would mean that it can 
no longer be considered as sole ly within the 
domestic jurisdiction of States, due to its g lobal 
importance and consequences for all . . . the 
States, under the jurisdicti on of which 
e nvironmental components are to be found and 
the conservation of which constitutes a common 
concern of mankind , should be considered as 
trustees charged with their conservation.92 

It appears that the negotiators now consciously 
avoid the term 'common heritage,' which 
incide ntally came to be applied with reference to the 
exploitation of the resources of the deep seabed. The 
idea of regarding a resource as a common heritage 
implies the duty of care to preserve it for future 
generations. Common concern can be regarded as 
forming part of the common heritage. An explicit 
reference to the term 'common heritage' appears to 
have been avoided as it ran into controversy in the 
case of the UNCLOS.93 Following the 1994 
Agreement for the Implementation of Agreeme nt 
relating to the Implementation of Part XI of the 
United Nations Convention on the Law of the Sea o f 
l O December 1982, the Area (Part Xl of UN CLOS 
on common heritage of mankind) was explicitly 
targeted.94 Hence, it lost the orig inal purpose, 
content, and the sheen of the ideal that had 
galvanized the world when Arvid Pardo (from 
Malta) first mooted it before the UNGA on 1 
November 1967 .95 

Interestingly, the subtle change in e mphasis from 
common ' heritage,' to common ' interest,' to 
common 'concern ' at various stages appears to have 
been made to accommodate conflicting interests of 
the negotiating states. However, it does underscore 
the nature o f the issues that states were intending to 
deal with , the need for approaches beyond the 
confines of national or bilateral domains, as we ll as 
the conflicting demands it places on various 
international actors. The common concerns are to be 
addressed within a multilateral framework, on the 
basis of common, but differentiated , responsibility, 
on the part of the contracting states to a global 
convention (such as the UNFCCC).96 The adve nt 
and usage of this new phrase in the legal parlance 
has wide ramifications both in terms of the 
centrali zation of environmental law-making as we ll 
as multilateral environmental negotiations. As a 
corollary to it, issues of ethics and equity hold the 
key to some of the common concerns being 
grappled with at the global level. It remains to be 
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seen if Lhi s is replicaled in addressing the simmering 
cha llenge of plastics pollution as a ' new common 
concern of humankind ' .97 

7. New Treaty Making 

A sense o f urgency is generally inherent in most 
multil ateral environmental negoti ati ons. Unlike in 
traditional international law-making, stales cannot 
now afford the luxury of waiting for the emergence 
of a hardened customary norm through the practice 
of states . Instead, the soft law norms are often 
adopted as an instant guide line for regulating Lhe 
behav iour o f sovereign stales. Interesting ly, even 
thi s soft law becomes in many cases just a pre lude 
to the formulation o f hard law in the form of a 
MEA, irrespective of the nomenc lature used for the 
purpose. As mentioned earlier, the rapidity o f the 
norm-setting process, due to the urgency of 
addressing a spec ific e nvironmental issue amidst 
scie ntific unce rtainty, does not leave much room for 
states lo allow soft norms lo harden. Therefore, one 
can often smell the flavour of Lhese soft norms 
couched even in the hard she ll of an agreement. 
However, this peculiar characteristic, normatively, 
does not pose much of a proble m since it suits most 
states . Often the adoption of a MEA, with a 'soft 
belly ' of obligations, becomes a stopgap that a llows 
breathing space for the normativity to harden 
alongside t.he emergence of consensus for the 
evolution o f a particular regime. 

In recent years, states have pre fe rred to go for the 
legal soft law that is conta ined in many of the 
M EAs. For a variety o f reasons, such MEAs require 
the formation o f a subsequent legal instrument lo 
bring o rig inal objectives to fruition by the 
requirement of further actio n on Lhe part of the states 
parties. This has been described as the framework 
convention- protocol approach in law- mak ing. The 
fac to rs that conlribute to states ' inc linatio n to fo llow 
thi s approach are complex. Multil ateral treaty 
making is a painstaking process, especia ll y when an 
overwhelming number of states (often all the 193 
UN members) are participating in it. 

In the past, the efforts of negotiating states to go 
for an all -comprehens ive approach, compri sing 
threadbare di scussions, g iving finality to all of the 
issues on the agenda of negotiations, and prov iding 
concrete obligations for the parties and a dispute 
settlement mechanism, have proven to be a 
time-consuming process. They do no t envi sage the 

use of calculated ambiguity and built-in law-making 
exerc ise. In view of the very nature of the 
environmental issues, states prefer lo go for 
exhortatory and/or discretionary language in such 
agreements. Al the same time, they prefer some 
sc ientific certainty before accepting concrete 
obligations. This is especially so as the legally 
binding obligations would entail some painful 
meas ures by states at the domesti c level, which have 
the potenti a l to unleash bitter political and economic 
implications. 

ln going for a ske letal form of a ME A, states seek 
to grapple with scientific uncertainty on the issue in 
question, avoid taking hard decisions in the short 
te rm, try to take as many states as possible on board, 
minimize hold-out problems, and yet have a legal 
reg ime that brings accolades for the signatory states 
(keeping an eye on domestic public opinion). Often 
the psychological pressure is so much that hardly 
any o f the negotiating states prefer to be seen on the 
wrong side of the regulatory effort and, hence, 
prefer to be part of the resultant consensus. As the 
rationale for thi s approach goes, the contracting 
states just lay down broad policy outlines through 
the device o f the framework convention and leave 
nettlesome detail s to be worked out in the 
protocols that may be negotiated at a later 
date. 

The Convention on International Trade in 
Endangered Species of Wild Fauna and Flora 
(CITES) was one of the earliest examples of thi s 
approach.98 In fact, CITES contained endangered 
spec ies li sted in three appendices,99 which the 
parties could review from time to time. A species ' 
name could be put in a particular annex depending 
upo n its endangered status. This has proved lo be a 
fl exible fo rm of built-in law-making for the parties, 
though each amendment lo the lists needs to be 
accepted by the states fo r its entry into force . T he 
UN Econom ic Commission for E urope 's (ECE) 
Convention on Long Range Transboundary Air 
Pollution (LRTAP Convention) 100 is another 
example o f this approach. The LRTAP reg ime in 
fact compri ses separate protocols designed for 
different long-range transbounda ry pollutants.101 

Thus, in terms of substance as well as precise 
timetables, the LRTAP Convention has shown 
remarkable fl ex ibility and built- in law mak ing. The 
Convention on Migratory Species of Wild An imals 
(CMS) also fo llows this genre of treaties containing 
flexibility and adjustment of the regime though a 
' li st of species' (in the concerned appendix) 102 as 
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well as providing an umbrella for the development 
of 'agreements' on specific species. 103 

Such framework conventions play an important 
role in setting in motion a normative process, 
through an exhortatory agreement, which is sought 
to evolve in due course. The process of enshrining 
precise legal obligations as well as a time frame for 
carrying them out is conditioned by the political will 
(coupled with economic considerations) on the part 
of the states. Curiously, various international actors, 
including civil society, play influential roles in 
goading states towards further regulatory measures. 
MEAs have generally followed the devices of 
protocols or agreements to strengthen the main 
framework conventions. Often the appendices to the 
convention also serve the purpose of a protocol (as 
in the cases of CITES and the CMS). The climate 
change regime has followed this familiar trajectory 
of the 1992 UNFCCC and two subsequent 
instruments: the 1997 Kyoto Protocol and the 2015 
Paris Agreement. 104 Such protocols or agreements 
stand on their own feet as they are independent 
multilateral instruments that require a separate set of 
signatures and ratifications. In fact, states having 
powerful economic stakes can often hold out and 
block the process of a protocol's entry into force. 

In spite of the flexibility and adaptability of this 
approach, doubts persist in regard to its utility, 
especially s ince it also takes a long time for the 
framework convention as well as its protocols to 
enter into force. SeveraJ powerful states, whose 
economic interests are to be affected, have tried to 
reduce the lowest common denominator to the 
barest minimum. Even for the negotiation and 
acceptance of the protocols, they are often marred 
by foot dragging and long delays. Such holdouts by 
powerful states can often effectively cripple the 
protocol as well as raise the abatement 
costs. 105 

8. Conclusion 

The experience of the past fifty years shows that 
international environmental law-making process is 
essentially a product of a complex set of factors. 
Both state and non-state actors have contributed 
significantly · to the process. It brings to the fore a 
whole set of tools and techniques put forward by 
various states that are employed in the wake of 
intense negotiations in inter-governmental meetings. 
If one can take an aerial view of the fascinating 

law-making process in recent decades, it reveals an 
interesting pattern at work, especially within each 
cluster of environmental issues. A closer look would 
also show that it has taken the shape of a piece of 
fine art and craft that weaves a fabric according to 
the political compulsions and convenience of the 
sovereign states even as it takes into account 
scientific ev idence as well as requirements of 
commitments in a legal or non-legally binding 
instrument. 

in fact, the states that finally adopt instruments 
try to grapple with a variety of legal responses to an 
environmental problem. The role of civil society 
appears to be gaining ground both at the stage of 
multilateral environmental negotiations as well as 
influencing the attitude of the states at the 
subsequent stage of signature and ratification. This 
is underscored by an unprecedented participation in 
the conferences of the parties (COPs). 106 Since they 
appeal to domestic public opinion, such pressure 
and lobbying by the civil society is not easy to 
ignore. Currently, most multilateral negotiations as 
well as some international environmental 
institutions have civil society groups as observers 
that enable them to perform the role of a watchdog. 

In the absence of a central law-making institution, 
the initiative for an international environmental 
instrument, generally, comes from a specialized 
environmental institution such as UNEP that will act 
as a catalyst, either on its own accord or in 
conjunction with another international institution, to 
initiate intergovernmental negotiations. In other 
cases, functional international organizations of the 
UN system havt: taken the initiative (for example, 
the FAQ or UNESCO) in matters that are closely 
related to their functional jurisdiction. However, it is 
the UNGA that occupies an important place-as the 
conductor of a grand orchestra-in providing 
decisive impetus to the norm-setting and 
treaty-making process as well as to overall political 
guidance for the entire process. A closer analysis of 
the range, scope, and depth of resolutions of the 
UNGA provides a spectacular view of the entire 
law-making process to a perceptive connoisseur of 
the field of international environmental law. 

On many occasions, hortatory resolutions of the 
UNGA have been adopted by participating states 
without a vote. Though no precise legal value may 
be deciphered by this factor alone, such resolutions 
adopted by the plenary organ of the United Nations 
do convey powerful moral authority, which most 
states would not prefer to ignore or defy openly. 
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These resolutions, couched in familiar UN 
language , do carry their own force in regard to 
influenc ing the conduct of states in cases such as the 
Sustainable Development Goals (SDGs) 107 for 
attaining targets in 17 areas by 2030. Many states do 
fo llow up on these resolutions with appropriate 
domesti c action. They also help to build consensus 
in terms of the seri ousness of the challenge (for 
example, common concerns) as well as the need for 
requis ite global action. The UNGA itself sometimes 
sets up intergovernmental negoti ating committees 
e ither to dra ft a M EA or to ass ign the task of lay ing 
the groundwork to some intergovernme ntal fo rum . 
lnitiati ves taken by the UNGA on the work assigned 
to the UN Forum on Forests 108 on the forest issue 
provides an example of thi s approach. 

In sum, the concerted environmenta l law-making 
process offe rs a veritable tapestry of steps, initiated 
by different agenc ies and partic ipated in by both 
state as we ll as non-state actors, and works on the 
bas is of the ' lowest common denominator' to arrive 
at consensual outcome. Ironically, the process is ad 
hoc and piecemea l. This is generally understood to 
be the result o f a lack of a single, central speciali zed 
institution having experti se on the subject, scientific 
uncertainty on many environmental issues, and the 
hard-headed economic interests of sovereign states. 
The mega international environme ntal law-making 
process with its inherent resilience is able to adapt 
to the vagaries of sc ientific assessments and the 
political rea lities o f the world . One only hopes that, 
amidst the perplex ity of the rapidly changing world, 
it will be able to provide a robust instrume ntality on 
the road to stockholm+50 (2022) and beyond for 
sovere ign states to effectively address and prov ide 
workable legal solutions for the s immering g lobal 
environmental challenges of the twenty- first 
century. 
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